Guidelines on the conclusion of a franchise agreement (franchise)

The concept of a franchise agreement

In accordance with paragraph 1 of Art. 910 of the Civil Code on the contract of complex business licenses (franchises) one party (the holder) shall provide the other party (the user) for the reward system of exclusive rights (license complex), including the right to use the trade name holder, proprietary information, and other objects exclusive rights (trademark, service mark, etc.) specified in the agreement, for business users.

Parties to the contract can only be persons engaged in entrepreneurial activities, and, in their capacity as may act as legal entities and individual entrepreneurs. It is not required that the user is already engaged in this type of business. The main thing is that it be registered as an individual entrepreneur or legal entity and is included in the Unified State Register of legal entities and individual entrepreneurs.

Unlike a franchise agreement from other agreements

Franchise agreement is different from other legal relations of obligation, first of all, on assignment and lease.

Assignment of rights in strict accordance with the law means only concession requirements obligations (Art. 353 - 361 CC). With the exception of the transition to another person of the rights integral to the identity of the creditor (Article 354 CC). Transition absolute rights to another person formally concession requirements are not covered. Meanwhile, the contract shall be subject to the transfer of franchise just exclusive rights to intellectual property, which are often associated with the personality of the original.

Concession, it usually means the transfer of rights in full, the creditor existed, whereas the franchisee owner donates some rights. Otherwise would have deprived him of any opportunity to engage in business.

Assignment, ie transfer of rights to a new creditor is irrevocable in nature, it shall not be limited, whereas franchise contract is fixed-term contracts and, upon its completion holder all the rights are transferred back.

With rental franchise agreement brings the presence of the tenant and the user's authority, but if the first question is, as a rule, on the use of property, then the franchisee for use by and large the exclusive rights to intellectual property with no real character.

Franchise agreement is different from the contract to perform research, development and technological works of the transmission of a possible result of such works. According to the latest agreement, this result can only occur during the execution of the contract. Exclusive rights to the results of research, development and engineering works at the time of conclusion of the contract, and there can not be. It may not be in the result of the execution, while the duty on the transfer of exclusive rights (licensing system) for franchisees is an essential condition of the contract.

From the partnership agreement, if the contribution of the participants were the exclusive rights franchise agreement is different towards the interests of the parties. They are opposite in direction, each party pursues his interest by the counterparty, while the parties to the contract of a society have a common goal in the entire contract, and hence the common interest.

The closest franchise agreement merges with the license agreement. Under a license agreement by the exclusive right, the patent owner (the licensor) shall also grant the right to use a certain amount of invention, utility model and industrial design to another person (licensee).

The differences between them are as follows:

1) the rights are transferred to franchisees for use in business, while the license agreement does not contain such a limitation;

2) franchisee is transmitted not only "license complex," but non-protected rights of the license agreement, such as the commercial experience of the authors, business contacts, etc. In this regard, one can agree with the authors that prevent the transfer by franchisee reputation as an object of exclusive rights. Along with the transfer of exclusive rights to the user, the contract contains, as a rule, extra duty holder to pass any additional information about the license complex, advisory and marketing services, personnel training, supply of goods (raw materials), especially in the first stage of formation " case "of the user, so that the quality of goods and services last no worse than the quality of goods and services the original.

Franchise agreement is different its specific subject of the transaction - "license" or a "business center", * which includes the exclusive rights to intellectual property (trade name, trademark (service mark), and other results of intellectual activity and means of individualization of participants in civil , goods, works or services, including the undisclosed information, including trade secrets (know-how) (n .2 st.980, paragraph 6 of Article .998 CC)

One can argue that in this agreement there is a general interest of the parties in the successful use of complex user license and other services received under the contract, as often reward the contract is not expressed as a fixed amount, as a percentage of the profit received by the user. Users benefit already from the fact that by the name known well advertised company, while avoiding unnecessary costs. A franchisor, in turn, expands its sphere of influence, provides an opportunity to sell yourself to a new user equipment, spare parts, which provides an additional income.

Thus, the franchise agreement is comprehensive. It has the elements of a license agreement, agreement on joint activities, the sales contract (such as the acquisition of technical and commercial documentation required for business), and other species. Simultaneous use of copyrightable and neohranosposobnyh object of legal regulation and receive needed services provides for the parties to a franchise agreement with benefits management programs.

Some features of a franchise agreement

Basic obligation determinant of the franchise agreement, is providing legal owner - the user franchisor - franchisee set of exclusive rights to the use of intellectual property, which is also subject to licensing agreements. However, we can talk about the specifics that distinguish franchise agreement from the traditional licensing agreements that allow the licensee to use only certain intellectual property rights: invention, utility model, trademark, literary works and other protected objects, rights to which belong to the licensor (st . 13 of the Patent Act). Franchise agreement with a franchisee is to create a franchise businesses: shops, fast food restaurants, a mini-laundry, mini-dry-cleaners, etc. - that allow the franchisor to expand sales of its branded products and services, and in general to strengthen its position in the market.

On the other hand, is characterized by a permanent franchise cooperation of the parties under the contract, as the ultimate interests of the partners are very similar. In this context, franchising can be considered a kind of joint venture.

The essential condition for this contract is the price (interest). An indication of the reward is present in the very definition of the contract (Art. 910 CC) As the exclusive rights as part of the "license complex" and not part of it, transmitted to the user in contract, are unique in nature, the condition of the parties on the price of a essential condition without which the contract is not valid.

Franchise agreement may contain a provision on the term, which should be guided by, especially user opening a business with someone else's "brand name" The contract can be concluded without specifying the period. In this case the cancellation applicable general conditions.

The content of a franchise agreement are the rights and obligations of the parties.

Based on the meaning and purpose, we can say that the owner is obliged to provide the user with the transfer of all the complex of exclusive rights under the contract, including the right to use the brand name owner and proprietary information, and other intellectual property rights (trademark, service mark, and so n .) stipulated in the contract, for business users.

In addition to the agreement of transfer of technical and commercial documents to be transferred, the holder must give the user all the information necessary for the implementation of these rights. However, it is logical to assume that the list of the transmitted information should be specific is especially true of proprietary information

Franchisor must provide the user a permanent technical and consulting assistance, including assistance in training and staff development This obligation can not be restricted to any deadline, as the continuous improvement of the exclusive rights holder requires their constant study and error-free use of the user, which will help to increase profits and, ultimately, in the interests of both user and owner.

An obligation to the holder (the same time it can be attributed to human), continuous monitoring of the quality of goods (works, services) produced (performed or rendered) by the user on the basis of a franchise agreement. On the one hand, he was like no other known process, the possible "tricks" to the creation of the finished product, but on the other hand, it is like no one is more interested in the good name of his company, which is expensive.
The rights and obligations of the user correspond respectively duties and rights of the copyright holder. Thus, the user must use a set he received exclusive rights in accordance with the terms of the contract, in the prescribed amount and properly. This duty corresponds with the user right to use the exclusive rights belonging to "license complex" under the terms of the contract, the user is obliged to use the trade name, trademark (service mark) on the terms set by agreement, you should not hide from buyers (customers) information that it uses a brand name, other means of identification of a famous company on the basis of a franchise agreement. Way of communicating such information may be different verbal, written or graphic, as long as it was reliable, the user franchisee shall comply with all instructions and guidance on the use of the right holder "license complex" and other rights being transferred, including guidance on external or even internal design of interior spaces, forms employees, etc. These requirements may be specified in the contract immediately at its conclusion, or decorated by a separate agreement of the parties, or contained in the written instructions of the original. The main thing - that these claims are not greater than those used by the right holder.

Members who received the contract information, trade secrets, is obliged to use it in accordance with the contract, while complying with the requirements of Article 140 of the Civil Code. As for the other neohranosposobnoy information sent to the user under the contract, the parties should specify the steps to protect the confidentiality under a franchise agreement, inherent goods (works, services) Failure owner of this requirement entitles buyers (customers) to present to the user requirements based for non-compliance of the terms of a franchise agreement.

User must provide buyers (customers) all additional services similar to the services provided by the copyright holder.

Franchise contract may provide for the development of a network of objects owned by the user and network expansion through franchising contracts subfranchayzinga However, as a rule, owner reserves the right to choose and the approval of new users. User to the contract can not be transferred by contract subfranchayzinga rights than he has. Franchise agreement defines and many other elements of the contract subfranchayzinga term contract, the rights and obligations of the parties. In practice, there may be times when the user is on the franchisee bears subsidiary (additional) liability for the obligations subpolzovatelya (choosing if any specified in the contract subfranchayzinga) Last seems justified if the choice subpolzovatelya holder was not involved.

Typically, franchise agreements shall prohibit competition, which may spread to the original, and the user. In the interdependent relationships of the authors, and by pursuing, by the nature of the contract, virtually the same goal as that of competition can not be.

Changes in terms of a franchise agreement is subject to the general conditions change commitments, particularly with regard to the possibility of changes in the terms of the contract at the request of one party. As a general rule, such changes are possible in the event of a material breach of contract by one party, and in the cases expressly provided by law or contract.

The contract may provide for the franchise right of priority by the conclusion of a franchise agreement for a new term presence of such conditions is a positive aspect for both the owner (if the user is not allowed to breach of contract) and for the user, since the latter allows him to maintain a trade name, trademark (service mark), already known to the market for goods (works, services).

Upon the termination of a franchise agreement the user has no right to continue to use the exclusive rights, and other elements of the "license complex," confidential information received earlier from the copyright holder, except those for which there is a special arrangement.

Franchise agreement must be concluded in writing. Agreement itself or part subject to state registration in the National Center of Intellectual Property of the Republic of Belarus (NCIP) This position is due to the fact that the subject of a franchise agreement includes exclusive rights to the use of objects, that is, those objects which rights are protected by a patent or a certificate issued by a registered and NCIP . This additional registration is required only in the part of the relevant object of the exclusive right, of course, if this right is transferred by contract. This norm is not contrary to the provisions of the Council of Ministers on May 22, 2003. № 681 which established that the registration in a public institution. "National Intellectual Property Center" of the Committee on Science and Technology at the Council of Ministers of the Republic of Belarus (hereinafter - the patent agency) shall be:

1.1. license agreements for the transfer of rights to use:

- Inventions;

- Utility models;

- Industrial Designs;

- Varieties of plants;

- Integrated circuits;

- Trademark (service mark);

- Secrets (know-how);

1.2. assignment agreements and contracts of pledge rights to:

- Inventions;

- Utility models;

- Industrial designs;

- Varieties of plants;

- Integrated circuits;

- Trademark (service);

1.3. other contracts or portions thereof, that by their content relevant treaties referred to in paragraphs 1.1-1.2 of this paragraph.

 

Note that the complicated registration procedures franchised in Belarus due to the peculiarities of registration of the exclusive rights to trade names, trademarks, and other objects, including the emergence, consolidation and transfer of rights. In general, non-compliance with requirements of the law for registration of franchise contracts, implies that the contract null and void, which certainly could have serious consequences for both parties.
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